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MEMORANDUM

Before the court is a notion by defendants for summary
judgnent on plaintiff's clains of msrepresentation and breach of
contract by deliberate conceal nent of a court order. Plaintiff
al |l eges that defendants deliberately m srepresented the required
m ni mum i nvestnent in a partnership and directed another conpany
not to give stock to plaintiff, in violation of a bankruptcy
court order. For the reasons set forth below, | shall grant
def endants' notion.

Plaintiff MIler used to work for defendant Janney
Mont gonery Scott (Janney). Ceorge deB. Bell was a vice
president, and |later a vice chairman of the board, for Janney.
In 1983, Janney was the placenent agent for a limted
partnership, Array Processor Research & Devel opnent. Plaintiff

claims this partnership was formed by Helionetics, a California



corporation. Docunments submtted by defendants state that Array
was a limted partnership which was forned to contract with a
subsidiary of Helionetics, Marinco Conputer Products, Inc. The
general partner in Array was Mcrocircuit Devel opnent Corp., a
conpany not previously associated wwth any of the others. The
initial mnimuminvestnent for a limted partnership interest in
Array was $250, 000, but was | ater decreased to $100, 000.
Plaintiff alleges he did not know of the change in the m ni num
i nvestnment, and if he had known he woul d have invested only
$100, 000 rat her than $250,000. Plaintiff alleges that around
1990 Array went into bankruptcy, and that a bankruptcy court
ordered Helionetics to issue shares of Helionetics stock to Array
investors, including plaintiff. He never received any shares of
Hel i oneti cs stock.
Statute of Limtations

Def endants argue that both of plaintiff's clains are barred
by the statute of limtations. Plaintiff argues that the statute
of limtations had not expired on either claimby the tine he
filed his conplaint on Decenber 31, 1996. He contends that the
def endants have not proved that he knew of the all eged
m srepresentation on a specific date and that he has not been
abl e to gather evidence of the bankruptcy order.

Under Pennsylvania | aw, once the defense of statute of

limtations has been raised, the plaintiff bears the burden of



proving he filed his clains wwthin the applicable statute of
l[imtations. Inre TM, 89 F.3d 1106, 1116 (3d Cr. 1996). “As
a matter of general rule, a party asserting a cause of action is
under a duty to use all reasonable diligence to be properly
informed of the facts and circunstances upon which a potenti al
right of recovery is based and to institute suit within the

prescribed statutory period.” Pocono Int'l Raceway, Inc. v.

Pocono Produce, Inc., 468 A 2d 468, 471 (Pa. 1983). However,

Pennsyl vani a courts do i nvoke the "discovery rule,” which "tolls
the statue of limtations until plaintiff could have reasonably

di scovered [his] injury and its cause." Speicher v. Dal kon

Shield daimants Trust, 943 F. Supp. 554, 557 (E.D. Pa. 1996). A

plaintiff invoking this rule has the burden of proving that he is
entitled to its benefit by show ng that he "exercised diligence
to ascertain the existence or cause of [his] injury but could not
di scover those facts in spite of [his] diligence." Speicher, 943
F. Supp. at 557.

As a corollary to the discovery rule, the doctrine of
fraudul ent conceal nent also tolls the statute of limtations.
Pennsyl vania courts apply this doctrine where the defendant,

t hrough fraud and conceal nent, has caused the plaintiff to relax

his vigilance. Bohus v. Beloff, 950 F.2d 919, 925 (3d Cir.

1991). In order to establish fraudul ent conceal nent by the

defendants, the plaintiff nmust prove “an affirmative or



i ndependent act of conceal nent that would divert or mslead the
plaintiff fromdiscovering the injury” or its cause. 1d. The
plaintiff has the burden of proving fraudul ent conceal nent by
“clear, precise and convincing evidence.” Bohus, 950 F.2d at 925

(quoting Mlineux v. Reed, 532 A 2d 792 (Pa. 1987)).

Plaintiff's claimof msrepresentation in the placenent
offering is governed by Pennsylvania's two-year statute of
[imtations, as set forth in 42 Pa. C.S. A 8 5524. Defendants
provi ded docunentation of the placenent offering which forns the
basis of plaintiff's msrepresentation claim These docunents
denonstrate that MIler knew or should have known that the
requi red m ni mum was $100, 000 in October 1984; if a
m srepresentation was nade, it therefore was nade at that tine.

Levi nson v. Souser, 557 A 2d 1081 (Pa. Super. 1989) (holding that

a tort case of action accrues when the injury occurs);

Continental Life Ins. Co. v. Shearson Lehman Hutton, GCv. A. No.

88-9279, 1992 W. 6750, *2 (E.D. Pa. Jan. 14, 1992) (citing Volk

v. D.A Davidson & Co., 816 F.2d 1406, 1412 (9th Gr. 1987))

(“[T] he cogni zable injury occurs at the tine an investor enters .
a transaction as a result of material m srepresentations.”).
Plaintiff has presented no evidence of |ater discovery, of
diligence in ascertaining the cause, or of an act of conceal nent

by the defendants. Because his alleged injury occurred in March



1984,! the statute of limtations began to run in March 1984 and
expired in March 1986. The lack of facts in the record show ng
otherw se validates the statute-of-limtations defense. See |In
Re TM, 89 F.3d at 1117 ("Beyond nere assertions, plaintiffs have
not directed us to any evidence in the record that raises a
material fact as to whether any plaintiff filed suit within two
years of discovery of an "initial injury." Accordingly, we

beli eve summary judgnent is appropriate."”).

Simlarly, MIler’ s claimagainst Janney for breach of
contract in connection with the unidentified bankruptcy
proceeding is barred by the applicable statute of limtations.
Plaintiff clains that Janney breached an inplied or express
contract and a bankruptcy court order by asking Helionetics not
to issue stock to him Defendants have steadfastly denied the
exi stence of a contract or any know edge of an order to notify
plaintiff of shares to which he was entitl ed.

Under Pennsylvania |law the statute of limtations for breach
of contract is four years. 42 Pa. C. S. A 8 5525 (Supp. 1997).
Plaintiff here has failed to neet his burden of proving that he
filed his claimwthin the applicable statute of Iimtations.

See Inre TM, 89 F.3d at 1116. Plaintiff has not given any

dates relating to this claim other than his claimthat Array

] assune the time of the alleged injury to be the date of
Mller's |ast paynent to Array Processor, March 12, 1984.
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went into bankruptcy "around 1990." (Conpl. ¥ 14.) He offers no
docunent ati on of when he | earned of the breach of the contract,

of his diligence in investigating the breach, of when the court
ordered Helionetics to issue shares, or of when he |earned of the
al | eged bankruptcy order. |Indeed, he offers no evidence that
Array ever did go into bankruptcy. The only bankruptcy in
evidence is that of Helionetics, commenced in 1986. Even
assumng that the plaintiff's contract claimrelates to the

Hel i oneti cs bankruptcy in 1986, his clains are properly barred by
the four year statute of limtations. |In sum he has not pointed
to any evidence that he brought his breach of contract claim
within either four years fromthe breach, or four years fromhis

di scovery of the breach through due diligence. See In Re TM, 89

F.3d at 1117.

Accordingly, | find that MIller's clains are barred by the
applicable statutes of limtations.
Summary Judgnent

Even were | to find that MIller's clainms were not barred, he
has failed to raise a genuine issue of material fact sufficient
to withstand defendants' notion for sunmary judgnent. A party
seeki ng sunmary judgnent always bears the initial responsibility
of informng the district court of the basis for its notion and
identifying those portions of the record that it believes

denonstrated the absence of a genuine issue of material fact.



Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). Were the
non- novi ng party bears the burden of proof on a particular issue
at trial, the novant's initial Celotex burden can be net sinply
by "pointing out to the district court that there is an absence
of evidence to support the non-noving party's case."” 1d. at 325.
After the noving party has net its burden, "the adverse party's
response, by affidavits or as otherwi se provided in this rule,
must set forth specific facts showing that there is a genuine
issue for trial." Fed. R Cv. P. 56(e). The noving party shal
be granted summary judgnent if the "pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with

the affidavits," denonstrate the |lack of a genuine issue of
material fact. "The evidence of the non-novant is to be believed
and all justifiable inferences are to be drawn in [the non-

nmovant's] favor." Anderson v. Liberty Lobby, 477 U S. 242, 255

(1986). In other words, summary judgnent is appropriate if the
non-noving party fails to rebut by making a factual show ng
"sufficient to establish an elenent essential to that party's
case, and on which that party will bear the burden of proof at
trial." Celotex, 477 U S. at 322.

M srepresentation

Plaintiff clainms that defendants m srepresented to himthe
m ni mum required i nvestnment in Array Processor, and thereby

fraudul ently induced himto invest $250,000 i nstead of the



m ni mum requi red anount of $100,000. To prevail on this claimat
trial, plaintiff nust prove "a m srepresentation fraudulently
uttered with the intent to induce the action undertaken in
reliance upon it, to the danmage of its victim" NMbser v.
DeSetta, 589 A 2d 679, 682 (Pa. 1991). In support of its notion
for summary judgnent on this claim defendants have cone forward
with affidavits and busi ness records showi ng that plaintiff was
mai | ed t he business plan, which clearly states that $100, 000 was
the m nimuminvestnment. Defendants al so have produced copi es of
plaintiff's investnent checks, in anmounts which correspond wth

t he anobunts required under the $100, 000 mi ni mum i nvest ment plan.
The evi dence brought forward by defendants tends to show t hat
defendants notified plaintiff of the change in investnent

m ni mum and thus there was no possi ble m srepresentation.
Plaintiff has not cone forward with any evidence to rebut

def endants' evidence of notice. He relies solely on argunents of
counsel that he never received notice and that there are other
potential reasons for the investnent paynents he nade. These
argunents are not evidence under Fed. R Cv. P. 56. Plaintiff
has introduced only "netaphysical doubt" about the issue of

notice, and no actual evidence. Mat sushita Elec. |Indus. Co.,

Ltd. v. Zenith Radio Corp., 475 U S. 574, 586 (1986).

Accordi ngly, sunmary judgnment nust be granted for defendants on

the claimof msrepresentation.



Breach of Contract

On the contract claim plaintiff alleges that he was
entitled to 10,000 shares of Helionetics conmmon stock as part of
bankruptcy proceedings for Array Processor. He clains that
Janney and Bell|l persuaded Helionetics not to issue shares owed to
him in violation of a bankruptcy court order. (Conpl. | 18 &
19.) However, plaintiff has produced no evidence that, 1) Array
Processor entered bankruptcy proceedi ngs, 2) he was entitled to
10, 000 shares of Helionetics, or 3) Helionetics was in any way
obligated to i ssue 10,000 shares to him? Section 107 of the
Bankruptcy Code provides for public access to all papers filed in
bankruptcy cases. Yet plaintiff has produced no evidence of the
al | eged bankruptcy court order, or of a failed attenpt to obtain
a copy of such an order.?

Plaintiff also alleges that the failure of Helionetics to

2t should be noted that Helionetics is not naned as a
defendant in the case at bar. Therefore, this court has no
jurisdiction over any allegations nmade agai nst Helionetics for
failure to issue shares or to perform any other act, whether
mandat ed by contract or court order.

Fed. R Civ. P. 56(f) directs the court to delay or deny a
grant of sunmmary judgment if the non-novant submts affidavits
gi vi ng reason why the non-novant cannot bring other affidavits
essential to support their opposition. Plaintiff here did not
subnmit any affidavits of reasons why he did not have evidence to
support his claim For exanple, as to the claimfor breach of
contract based on a purported bankruptcy, plaintiff has not
subm tted an affidavit that he was deni ed access to any
bankruptcy papers for reasons of confidentiality or potenti al
def amati on — the exceptions to the public access provision of §
107.



i ssue his shares was based on a “request” by Bell and Janney, “in
breach of the obligation of Janney under its express or inplied
contract with the plaintiff.” (Conpl.  20.) Defendants have
deni ed requesting Helionetics to withhold shares fromplaintiff,
and plaintiff has produced no evidence to the contrary.

Plaintiff has also failed to produce any evidence as to the
breach of a contract between hinself and Janney. |In fact,
plaintiff has failed to produce any evidence as to the sheer

exi stence of a contract, either express or inplied, between

hi msel f and Janney. Defendants have denied all these allegations
and plaintiff has produced no evidence show ng that defendants’
deni al s are anything but true.

Plaintiff further alleges that Bell, Janney, and Helionetics
conspired to conceal from himthe bankruptcy of Array, the
resul ting proceedi ngs, and the bankruptcy court order. (Conpl. ¢
21.) Bell and Janney have denied attenpting to conceal any
bankruptcy, or even know edge of any bankruptcy, before discovery
in this action began. Once again, plaintiff has failed to
produce any evidence refuting these denials.

As to the issue of notice, plaintiff alleges that he was
given no notice of a bankruptcy nor an “opportunity to intervene
and to file a proof of claim” (Conpl. § 15.) Bankruptcy Rule
2002 states that notices are to be distributed by “the

[ bankruptcy court] clerk, or sone other person as the court may
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direct.” In this case, plaintiff has failed to produce evi dence
that any court designated any of the defendants as an offici al
provider of notice. Plaintiff has not shown that defendants had
any duty, created either by contract or by court order, to give
hi m notice of any bankruptcy. Accordingly, summary judgnent
shal |l be granted for defendants on plaintiff's breach-of-contract
claim

An order foll ows.
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Cl ai n8 agai nst estate

Under Penn | aw a cl ai magai nst an estate is unenforceable
"unl ess the claimof such claimant is known to the personal
representative within one year after the first conplete
advertisenent of the grant of letters to such personal
representative or thereafter but prior to distribution.” 20 Pa.

S.C.A 8 3532 (a) (1997 Supp.). See also DiFlorido v. D Florido,

331 A 2d 174, 177 n.4 (Pa. 1975) ("Under section 3532 a clai mant
had one year from conpletion of the advertisenent of the grant of
letters to give notice of the claim"). Letters were advertised
by Bell's executors in July and August of 1992. Plaintiff thus
had until August 1993 to give notice of his claimagainst the
estate. He does not claimthat he did give notice during that
time; he alleges only that he gave notice to the estate in
Decenber 1994. 4

Plaintiff says nade claimin 1994. Def says assets distrib

in 1995- no ev to support this. Conpl. nmade in 1997.

4l do not address here whether he did actually give the
estate of Bell adequate notice of his clains at that tine, | only
note that this is the only tine he has all eged notice.
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